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1. POLICY STATEMENT

The Makana Local Municipality aims to regulate the process of termination of services of its employees in a fair and procedural manner, which could be initiated by either the employer or employee.  The Municipal Council intends to provide a framework for handling any type of employment termination that may become necessary in accordance with the legislative requirements.
2. PURPOSE

The objective of this policy is to set out the circumstances, under which a contract of employment can or shall be terminated, to set out the procedural guidelines for termination in certain circumstances and to ensure that termination criteria are fair and consistently applied. 
To provide broad policy framework with regard to termination of services of employees. 
To provide for conditions and guidelines with regard to various termination situations.

3. SCOPE OF THE POLICY

This Policy applies to all Council staff irrespective of joining as a new member of staff or transferring between departments.  This will include the contingency workforce which refers to contract workers, contractors, part-time, temporary and casual workers.
3.1 Definitions
Employees:
Individuals appointed according to the Municipal Systems Act 0f 2000, section 66 (1)
Incapacity:



Illness or Injury

Retrenchment:


Termination due to operational requirements
Trade Union Representative:

a trade union representative who is entitled to

exercise the rights contemplated in section 14 of the Labour Relations Act, 1995
3.2 Applicable Legislation

i. Labour Relations Act 1995
ii. Basic Conditions of Employment Act, 1997

iii. Constitution  of the Republic of South Africa, 1996
iv. Municipal Systems Act, 2000

v. SALGBC Collective Agreements
4. PRINCIPLES

4.1 Makana Local Municipality (MLM) is committed to retaining the services of, and offering ongoing opportunities to existing staff members in ways, which are consistent with achieving the municipality’s goals and objectives. This policy aims to minimize retrenchment by ensuring a fair redundancy process.

4.2 The MLM shall where an employee’s availability ceases due to unforeseen and unfortunate circumstances ensure that amicable and unbiased means and efforts to accommodate the employee are made.
4.3 Where an employee ends the contract with the MLM for personal reasons known to the employee, the Municipality shall ensure that proper procedures and processes to terminate the employment are followed.

4.4 Where a position is identified as surplus to requirements, the municipality shall make every effort to provide alternative employment opportunities at a similar classification level and salary, having regard to qualifications and experience.
4.5 Where the MLM undertakes an organizational down-sizing, restructuring or organizational rationalization, as a result some employees experience loss of jobs, this situation can be excessively stressful, during such instances the Municipality shall make every effort to minimize stress by keeping staff well informed, by offering personal counseling and by assisting employees to utilize their skills in a positive and advantageous manner. 

This policy covers termination due to the following situations:

(i) Resignation, implications on notice given

(ii) Retrenchment

(iii) Redundancy

(iv) Redeployment

(v) Retirement 

(vi) Imprisonment

(vii) Conduct of an employee

(viii) Non-Renewal of Contract

5. Termination by Resignation
5.1 An employee may resign for any reason and the resignation may be presented in a form of a written letter to inform the Council for the record.
5.2 An employee is required to give the Council a written notice in terms of the BCEA section 38 (1) stipulated as follows; 
· One week if the employee has been employed for six months or less.

· Two weeks, if the employee has been employed for more than six months but

not more than one year:

· Four weeks, if the employee; has been employed for one year or more, or is a farm worker or domestic worker who has been employed for more than six months.
5.3 In the case where an employee has submitted the resignation letter and is only able to serve the Council a lesser duration as opposed to the required 30 days, employees are encouraged to apply for an unpaid leave.  Furthermore a formula will be required to calculate the leave such that an employee is not adversely affected.
5.4 In the event that it becomes evident and explicit that according to the employer, the relationship between the employee resigning and the employer is strained or leads towards unpleasantness, the Council shall in the interest of both parties allow for an early termination to avoid the possibility of malicious damage.

6.  Termination due to Operational Requirements

6.1 In negotiations with employees and the Union representatives, the Municipality’s Human Resources shall consider all possible and practical means for avoiding the proper termination/s of services.
6.2 In the cases where it is inevitable to prevent retrenchments or redundancies MLM therefore shall have to consider opting for the following alternatives:

i. Permit the normal labour turnover to take its natural course by not replacing employees who have resigned.

ii. Discontinuing the employment of contingency workforce i.e. contractors, part-timers, temporary workers and casuals.

iii. Opt for transfers within the Municipality.

iv. Opt for voluntary severance.

v. Promotion of Job sharing.

vi. Opt for voluntary early retirement.

vii. Reducing the employee grades by agreement.
viii. Abolishment or reduction of overtime except in job categories offering emergency services.

ix. Extended unpaid leave or lay-offs.

x. Providing adequate in-service or external training to existing staff in order to equip them for appointment/transfer to other suitable posts within the Municipality.

7. Termination by Redundancy 

7.1 MLM employees are not entitled to receive a promotion as a consequence of being declared redundant.
7.2 Where potential redundancy situations arise the Municipality shall provide written advice to the employee/s and to the relevant Unions. Such advice shall detail the reasons for the potential redundancy or redundancies to the whole or part of the Municipality.
7.3 An employee who has been notified that their position is redundant shall be given a minimum period of four months to notify the municipality, in writing, whether or not they wish to be considered for transfer or redeployment.
7.4 In cases where a position is redundant and the employee has other qualifications and experience to serve the Council in another section or position of department, an employee shall be required to motivate to the Council in writing furnishing relevant documentation in support of such developments and furthermore the Council shall have to review the employee’s motivation and status for consideration.
8. Termination by Redeployment / Secondment
8.1 Where an employee elects to be considered for redeployment, the Municipality shall attempt to find suitable alternative employment for a period of up to six months from the date that the employee was notified that the position they occupy is surplus to the Department’s requirements; initial considerations will have to be the other Departments in the MLM.

8.2 The suitability of alternative employment or training shall be determined after consultation with the employer and employee. 

8.3 Human Resources section shall be responsible for identifying every endeavor to be made to facilitate the initial trial placement of the redeployment to the position. This will include a requirement that the Director and the relevant departmental staff prior to the advertisement of the vacant position, to interview the redeployed.
8.4 As a result of the interview process it shall be determined whether the redeployed is not able to demonstrate that he/she meets the essential criteria for the position or not, then the Director shall provide written reasons detailing why the redeployed is not suitable. This information is to be forwarded to the Municipal Manager.

8.5 The Municipal Manager shall be responsible for reviewing the report submitted and providing clearance for the vacant position to be advertised.

8.6 The Municipal Manager may direct that the redeployed be placed in a position for which they are suitable.

9.  Termination by Retirement
9.1 Compulsory Retirement
In accordance with section 16(1)(a) of the Public Service Act, 1994, the compulsory retirement age in the Public Service is 65 years. Any employee must be retired on the date that he/she reaches this age provided that a person who is an employee on the day immediately before the commencement of the Public Service Amendment Act, 1996, has the right to retire on reaching the retirement age or prescribed retirement date provided for in any other law applicable to him or her on that day.
Section 16(7) of the Public Service Act, 1994 however provides that if it is in the public interest to retain an employee in his/her post beyond the age of 65 years, such retention may be on the employee’s consent and on the approval of the Executing Authority or his/her delegate, for further periods not exceeding in the aggregate two years, during which time a succession plan must be in place.

9.2 Voluntary Retirement, Ill Health and incapacity 

An employee may, exercise an option to retire earlier than the compulsory retirement age. Section 16(2A)(a) of the Public Service Act,1994 provides that an employee has the right to retire from the public service on the date that he/she attains the age of 55 years or on any date after that date. An employee who wishes to exercise this option must notify the Component: Human Resources Management in writing through their managers/supervisors of their intention to exercise this option three calendar months prior to the date that they so wish to retire. Employees can contact the Human Resources Manager for advice and assistance on the benefits which are payable, before exercising this option. Also were an employee gets medically boarded on ill health basis.
10.  Termination by Imprisonment 

When an employee is on Trial for a specific period, it is advisable to use the annual leave to offset the day’s absence, however when an employee is on Trial indefinitely or sentenced, Council will make concession to establish the employee’s availability.  If it has been proven that the employee is unavailable because of the above circumstances, a declaration of incapacity, i.e. inability to honor the employment contract, a month notice will be given and terminate the service.   
The employee is entitled to the salary payment of an amount calculated in accordance with the number of days he/she worked for MLM until the day of imprisonment.  In the case where no annual leave has been exhausted at the time of imprisonment, an unpaid leave application on employee’s behalf in respect of the one month notice will be activated until a decision is taken to terminate services.  Any leave days remaining due to the employee will be paid and if the employee had a pension fund contribution, an application to the pension fund scheme will be made to obtain the employee’s pension.  The amount paid by the pension fund scheme will be deposited to the employee’s bank account or alternatively a cheque will be made in the name of an employee and can be collected by the employee or an employee may authorize a person on his/her behalf to collect the cheque subject to submitting a written authorizing signed letter by the employee.
11.  Termination by Employee Misconduct

The term misconduct is generally understood to mean improper conduct or wrong behaviour. Not all misconduct is sufficiently serious to justify dismissal.  It is important to understand what may or may not be accepted by the Commission and Courts as misconduct of sufficient gravity to justify dismissal.  MLM shall consider the following information prior any dismissal:
i. there must be sufficient evidence of the misconduct;

ii. the particular act of misconduct must be sufficiently serious to justify dismissal;

iii. provide the employee with adequate information about what has been done wrong and the evidence you have collected;

iv. provide the employee with an opportunity to respond to any allegations;

v. take into account any special circumstances which may be relevant to the employee’s conduct or behaviour;

vi. consider how long the employee has worked for the Institution and whether the employee’s performance has been adequate in the past;

vii. consider the likely future conduct of the employee;

viii. follow the collective agreement’s disciplinary and grievance procedures

ix. when dismissing the employee, ensure you have considered all options and are behaving consistent with previous cases in the workplace; and

x. document all steps as records will be important should a claim for unfair or unlawful dismissal be lodged.

Sanctions for Misconduct
i. In accordance with the Disciplinary Policy, any sanction that is imposed for misconduct will be intended to deter future repetition of such behavior.  The sanction imposed must be based on the seriousness of the offence and considering the employee’s disciplinary record.
ii. The imposition of discipline is progressive in that sanctions are to be applied with increasing severity with repetition of the offence.  Except in cases of misconduct which would constitute grounds for immediate dismissal or suspension without pay or the immediate imposition of a final written warning, sanctions will generally be applied in the following sequence.

Written Warning

Final Written Warning

iii. All written warnings and suspensions are to be recorded in the employee’s personal file.

iv. A written warning will remain valid and on the record of the employee for a period of six (6) months from the date of imposition.

v. The employer may impose as a sanction a suspension without pay having regard either to the serious nature of the misconduct or the fact that there has been a previous warning or warnings for the same behavior in which event:

(i) the maximum period will be ten (10) days;

(ii) The period of suspension will run consecutively;

(iii) in the event of a suspension in excess of five (5) days. The suspension without pay shall be spread over three (3) monthly pay periods;

(iv) a suspension without pay shall be regarded as a sanction more serious than a final written warning.

vi. As a guideline, an employee may be dismissed on the first occasion for, amongst other things:-

(i) intimidation, fighting and/ or assault;

(ii) theft, unauthorized possession of or malicious damage to the employer’s property;

(iii) being under the influence of alcohol or intoxicating drugs whilst on duty such that performance is seriously impaired or diminished;

(iv) the consumption of alcohol or intoxicating drugs whilst on duty if the nature of work to be performed is such that intoxication endangers the safety of the employee or that of others;

(v) any act of gross dishonesty;

(vi) any act of gross negligence;

(vii) gross insubordination;

(viii) wrongful disclosure of privileged information;

(ix) any act of bribery or corruption; and

(x) any other act of misconduct which would constitute just cause for dismissal.

12.  Termination by Council Non-renewal of Contract

The Council has put in place systems and procedures to monitor and evaluate employee performance for the purposes of awarding the good performance and devising amicable means to accommodate employees whose performance is deem poor, by providing opportunity for, training, mentoring, skilling, problem solving, counseling, development and related interventions.

The Council may for some reason not be in a position to renew an employee’s contract and that is suffice to conclude the termination to such an employee.  The following are the major reasons justifying a non-renewal of a contract:

i. At the end of the time-frame stipulated in the contract, the Council might have decided to declare a position redundant and or unnecessary.

ii. Contract not renewed due to poor performance appraisal results proven to be consistently the same prior and after all the means for training, development, skills transfer, problem solving, counseling and the like have been exhausted to assist improving the employee performance.  
iii. Furthermore when an employee has not performed satisfactorily, the Supervisor shall provide the Head of Department with the summary of all quarterly reports of the employee and the mechanism that the Supervisor has used to assist the employee to perform as evidence that the employee’s contract can not be renewed.  If the Head of Department is satisfied that the work was not satisfactory, he/she will advise the Municipal Manager in writing whether the employee’s contract must be renewed or not and if not, the Municipal Manager will provide the employee with 30 days notice advising the employee in writing that the contract will not be renewed.

iv. Contract might not be renewed due to the inadequate budget to cater for a particular position.

v. Contract might not be renewed due to reasons such as; employee misconduct, retirement, imprisonment, death, serious illness, severe injury etcetera.

vi. Contract might not be renewed due to a completion of a programme or project within a particular department.
vii. An employee shall be given six months notice, Council’s intention to renew or not.  A report motivating the decision to be provided by the Head of Department and the Municipal Manager. 
Approved as per Resolution Number……………….
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